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Formal Matt ers 

Claims 97-144 arc pending in the applicalicn. Churns 97-144 have been examined. Claims 12o- 
132 and 137 have been withdrawn from consideration ami claims 07-125, 133-136 and 1 38 and 144 
have l>cen rejected. 

Claims 1 13 and 133 have been amended to specify that (he cover and base- provide a substantially 
nir and moisture tight seal at the interface of the cover and base when the two are in a mated 
configuration. Support for this amendment may he fouod throughout the speeilicMion, c.j>., paia&rapbs 
[0055] and [0058] - [0068]. Claim 115 has been amended to change the dependency thereof and claims 
138 has been amended to remove reference to withdrawn claim 126. 

Claim 114 has been canceled. 

No new matter is added. Accordingly, the Applknnls respectfully request enhy of the 
amendments. 

In view of the following remarks, the Examiner is icspcctfully requested to withdraw the 
rejections and allow Claims 97-125, 133-136 and 13&-M4, the only claims pending in tins application. 



I.FS-160 
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The Applicants affirm the election to prosctuto churns 97-125, 133-1156 and 138-144. While the 
Office Action states that claims 126-127 and 132 kw withdrawn from consideration n< being drawn to a 
non-elected invention, the Applicants note that claims I <>6-\ 32 and 137, corresponding to inventions II 
and 111, arc drawn to a non-elected invention. Accordingly, claims 126-132 and 137 have been 



Claims 113-125, 133-136 and 138-144 have bcrii rejected under 35 
anticipated by Boltswcin, ct al. (US 6,534,017 1U), As described above., independent claims 1 1 3 and 
133, and the claims that depend therefrom, have bee.i amended to specify a device \h:\[ include-* n b;wg 
and a cover that provide a substantially air and moisture tight seal at the interface of the base nod cover 
when the baso and the cover arc in a mated conngufctliun. However, the tests element storage device of 
Boltswcin ct nl. docs not include a base and a covet that, when in a maled oriental ion, provide a 
substantially air and moisture tight seal at the interface of the mated base ami cover. 

Accordingly, for at least this reason, the cited inference docs not anticipate tin: subject claims. As 
such, the Applicants respectfully request that this rejeel \oa bo withdrawn. 



Claims 97- 1 1 2 have been rejected under 35 USC § 1 03(a) as being unpatentable? over liottswtin 
ct al, Independent Claim 97, and the claims that depend ilterefrom, specify that 0i-j height of the ba.se is 
less than the length of each of the test strips, such tint a portion of each of llie test strips stoied in the 
base extends beyond the height of the base. However, rtntiswein ct al. fail to disclose, teach or fairly 
suggest a magazine that includes a base having a Illicit dimension that is less than the length of each of 
the test strips such that a portion of each of the \c:x sJrips stored in the base extends beyond the height of 
the base as one of the stated purposes of the magavinc of Botlswcin ct al. is to protect lliu lest elements 
from environment conditions such as moisture by storing the test elements in the marine, wherein the 
test elements are accessed for use using an ejector slick? which then pushes a test clement out of the 
magazine to the outside environment For this rttarm flono, the Applicants respectfully acquest that this 
rejection be withdrawn. 

I.FS-160 10 
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Furthermore, the Applicants respectfully .submil Hint there is no motivation to modify the 
magazine of Bottswcin cl al. as suggested by the PxamiiKY. The Examiner assorts that the choice of 
making the container shorter than the test strips in advantageous because Jess material will be required 
and the test strips will be accessible and as such it would be obvious to modify the magazine of 
Boltswcin ct al. to have a magazine about 2/3 Ihc ki:glh of each lost clement to gain the abovi -described 
advantages. However, as further described below, to modify the magazine of Bollswehi ct ah as 
suggested by the Examiner is contrary to the teachings ofKottswciii et al. relating to protecting the le:;t 
elements and preventing the exposure thereof to environmental conditions and as such there is no 
motivation for such modifications for at least this iraswu. Lurthcrmoro, to modify the magazine of 
Bottswcin et al. as suggested by the Examiner one would have to selectively adopt elements of ihc 
magazine, but disregard others and there is no motivation or suggestion for such selective adoption. 

The Applicants respectfully submit that then is no motivation to modify the maga/ino of 
Bottswcin et al. as suggested by the Examiner beam sc to do so would leave the test elements 
unprotected and exposed to the environment which i$ contradictory to one of the Ms.ted put pose.* of the 
magazine. 1 Tn fact, Bottswcin et al. specifically lead) a magazine for storing test elements wherein the 
entire length of the test elements arc positioned inside ihrt magazine and in fuel the moga/.inc h 
specifically designed for positioning the entire test element inside the magazine. Acemtlingly, while the 
subject claims specify that the base of the housing is dimensioned so that a portion of Ihe test strips 
stored therein extend beyond the height of the biiRe, Dolt *u cm et al. specifically teach that the entire 
length ofcaeh test clement is retained in the maga*ii;C (see for example Figs. 2, 3 and 4). In this rcgmO, 
Bottswcin ct al. teach that the magazine has pairs of opposite side grooves located on the inside surface 
of the magazine into which the test elements to be stored are inserted (see for example col. 7, lines 56- 
57). Specifically, the two opposite ends of a test clement are positioned inside the magazine such that 
each end is inserted in to a side groove of the ma&a/inu Mich that the entire length of a given test element 
is retained within ihc magazine by insertion of the two ends of the lest clement in1o gioovcs located on 
the inside of the magazine, 3 In other words, by virtue of j/ositioning the two opposite ends of n test 

1 "Most (est elements liavc to be protected against moisture to .ivoi/t reagent dconmposilton. . An :i:ktiiu>n it is nsu-illy 
neeeswiry to protect lest elements from mechanical inDuctic^ zjn\ csonloi:»ualinn in order to ensure nibble analytical 
results," (col. ], lines 19-27). 

•'It has already been mentioned that in addition to ordering mid dispoi !5-:n;» KM elements, the maga/.ine eon ;iIm> \m\ e ihc 
function of protecting the test elements from moisture mu! nu'eftsmta'l influences.* (coJ. 4 9 lines M-17) 

2 u lf, as intended by ihc invention, both ends of ihc test cfc.nri>U nto e.jidvd jn u removes and the lo?,t cU-rncitfs arc mnnigcd 
ncxl lo one another instead of above one anoiher as in the prior at i, tr.en a«« a reJe the (csi elements but ;U lotni tho rwoVmls 
LFS-lfiO \\ 
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clement inlo respective side grooves located on thu iiuade surface ofthc mnga/jiic as describe by 
Bottswcin ct ah, the entire length of the test element h; iviaincd in the interior of the magazine It is only 
during removal of a test clement from the magazine, accomplished by pushing a lest clement through an 
opening in the magazine using u slide ejector, thoi a icxt element is exposed to the environment. 
Modification of the magazine to make it shorter tlimi the test elements stored therein, ns suggested by the 
Examiner, would leave the test clement unprotected and exposed to the environment which is control y to 
the teachings of Bottswcin ct al. Accordingly there is no motivation to modify ihc nufga/iuc of 
Bottswcin ct al. to make the magazine shorter than Ihc Ust elements because to do to would have the 
test elements unprotected and exposed to the outside environment, which is in contradiction 16 the 
teachings of Bottswcin ct nl. 

Furthermore, there is no motivation to make the maga/inc shorter than the lea element U> 
provide access to the test elements stored in the magazine, suggested by the ilxaminer to make the >est 
elements more accessible, because the test elements :,ton:d inside the magazine arc readily accused and 
pushed out of the magazine using an ejector slide (st k o lor example hig. 2). Accordingly, there is no 
reason why it would be necessary to have some putt of the test element cxt etui beyond the marine to 
provide for access to the test clement as the magazine of Bottswcin ct al. already includes means lo 
readily access a test clement. To modify the rnagsi/hw as suggested by the iixamiiuy would ra]uirc one 
to selectively adopt elements of the magazine, but disregard the ejector slide end method for accessing 
and pushing a test element out of the magazine. However, there is no motivation or suggestion for such 
selective adoption. 

The Examiner refers to Jar cDailev an d luU;rs to support the assertion "thai the configuration of 
a container is it "'mere matter of choice' not significantly novel to define over the ait". However, the 
court in In.rc Daily, held that the configuration at i&uic was a mutter of choice which n person skilled in 
the art would have found obvious absent persu asive evidence thatjhc particular cpp.QjnjriUion^w 
significant As clearly described in the specification of the subject application, embodiments of the 
subject devices, wherein the height of the base is luss thao Ihc length of a test strip such that a portion of 
each of the test strips stored in the base extends beyond die height of the base, enable:: an individual to 
easily grasp a single test strip stored in the base. Aiv-oulingly, such base dimensions uj e not mere 
matters of choice, but rather are significant to enable easy access to the stored test strips. However, as 
noted above, access to the test elements stored in the m.\ui7.ine of Bottswcin ct al. is by vn cjeeior slidv; 

{j^l^LPJviBC^iKiQ b c defuiilcly poriJipncd..'* (col. 2, \ir.xy y SZ-M underline added; see ;tl<o col. 3, MvtvH 
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and thus there is no reason to modify the magazine to shorten it so that a portion of the lc>l clancnls 
extend beyond the magazine. 

For at least the reasons described above, tlu subject claims arc patentable ovi t the citc<< 
reference. As such, the Applicants respectfully rcqi.c si that this rejection be withdrawn. 
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Conclusion 

In view of the above amendments and runadrs, this application is considered to bo in jvuod ami 
proper form for allowance and the Examiner is icspedfiilly requested to pass this application 1<> 
issuance. The Commissions is hereby authorized U, charge any underpayment of loon associated will, 
this communication, including any necessary fees, for extrusions of time, or credit any overpayment to 
Deposit Account No. 50-08 1 5, Outer No. LIFE033. 

Respectfully submittal, 

UO/.ICfiVIC, FIELD & FRANKS LLP 



Date: hjjlf-^i I ly: , . ,:^7 ~ " 

** Susan full 

Registration No. 52,2.72 

BOZICBVIC, FIELD & FRANCIS LLP 
200 Middlcfield Road, Suite 200 
Mcnlo Park, CA 94025 
Tolqihonc: (650)327-3400 
Facsimile: (650)327-3231 
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